





































































































































































































































































































were required to spend outside their regular seven and one-half
hour workday to complete preparation for their regular
classroom instruction, in addition to preparation and for the
parent conferencing sessions. This time varied from 25-45
minutes per day per teacher beyond the regular 7-1/2 hour
workday. To the extent that the preparation time is a
condition of employment which relates to hours of employment,
as in this case, it is properly a subject of negotiations and

may not be unilaterally increased. San Mateo, supra at p. 17.

There is nothing in the language, of section 7.7 from which
it can be reasonably inferred that EVEA waived its statutory
right to further negotiations over this subject. Thus, the
District's final proffered excuse of "changed circumstances"
does not rise to the level of business nor operational
necessity which would justify its unilateral actions in this
regard.

For all the foregoing reasons, it is found that the

District violated section 3543.5(c) of the EERA by refusing and

h

ailing to meet and negotiate in good faith with EVEA over the
decision to increase the teachers' instructional day and
preparation time in the fall of 1983,

E. Reduction in Work Year of Bilingual Facilitator

The issues raised by LA-CE-1827, paragraph 3(f) and

LA~-CE-2031 are the same, except that they involve two different

59



school years. For this reason they will be discussed here
concurrently.

In both charges, EVEA contends that when the District
agreed to a reduced work year for Judith Reising, a member of
the certificated bargaining unit employed as the District
bilingual facilitator, the Respondent engaged in direct dealing
or negotiations with a unit member in dercgation of the
statutory rights to representation granted to EVEA as the
exclusive representative.

In charge LA-CE-1827, the Respondent admits taking action
to reduce the work year of Judith Reising for the 1983-84
school year, but denies that its conduct, in this regard,
amounted to direct dealing or bypass of EVEA. In charge
LA-CE-2031, the Respondent denies reducing Reising's work year
for the 1984-85 school year. 1Instead, it asserts that it
granted a limited childbearing leave as provided for by a
provision of the CBA.

Section 3543.,5 provides that it is unlawful for a public

[u

school employer to deny to employee organizations rights
guaranteed to them by the EERA, or to refuse or fail to meet
and negotiate in good faith with an exclusive representative,.

2
Section 3543,1(a)l“ gives the exclusive representative

12gection 3543,.1(a) reads:

Employee organizations shall have the right
to represent their members in their
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the right to represent its bargaining unit members in their
employment relations with the employer. Likewise,

section 3543.313

obligates the employer to meet and negotiate
only with the exclusive representative of a group of given
employees, upon regquest, with regard to matters within the

scope of representation.

In Walnut Valley Unified School District (1981) PERB

bDecision No. 160, the Board addressed a charge of bypassing the
exclusive representative where the employer extended overtime
opportunities to four members of the bargaining unit. The
Board said:

The law regarding emplovers negotiating
directly with their employees and bypassing
the designated bargaining representative is
clear. Section 3543.3 of the EERA, requires
the employer to negotiate and bargain in
good faith once an employee organization has
been duly designated as the exclusive
representative for a given group of

employment relations with public school
employers, except that once an employee
organization is recognized or certified as
the exclusive representative of an
appropriate unit pursuant to Section 3544.1
or 3544.7, respectively, only that employee
organigation may represent that unit in
their employment relations with the public
school employer. Employee organizations may
establish reasonable restrictions regarding
who may join and may make reasonable
provisions for the dismissal of individuals
from membership.

13gee £n. 2, supra.
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employees3 This obligation imposes on the
employer the requirement that it provide the
exclusive representative with notice and the
opportunity to negotiate on proposed changes
of matters within the scope of
representation. Unilateral action taken
without fulfilling this obligation
constitutes a refusal to negotiate in good
faith. San Mateo County CCD PERB Decision
No. 94 (6/8/79). An employer may not, in
the presence of an exclusive representative,
unilaterally establish or modify existing
policies covering, for example, overtime pay
rates, the selection of employees to work
overtime, or the definition of overtime
hours. (Underlining in original. Footnote
as per original, omitted.)

In Walnut Valley, PERB held that in order to prove that the

employer has unlawfully bypassed the exclusive representative
by "negotiating® directly with unit employees, it must be
demonstrated that the District sought either to create a new
policy of general application or to obtain a waiver or
modification of existing policy applicable to such employees,

This case does not address overtime policy, but rather the
work year of a unit employee, a matter similarly within the
scope of representation. Sometime during the summer of 1983,
while the District and EVEA were commencing contract reopener
negotiations, Reising approached Superintendent Flora with her
request to reduce her work year for the 1983-84 school year
from the 186 days she had worked during the 1982-83 school year
to 166 days. The District board acted to approve Reising's

request, a reduction of her work year on August 26, 1983. The
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subsequent exchange of memoranda between Reising and Flora,
concerning this action, indicates an attempt by Reising to
negotiate with Flora concerning various terms and conditions of
her employment in connection with the reduction in the number
of days that she wanted to work during the ensuing school vear.

Flora's memo to Reising dated August 29, 1983, stated that
"your contract® will be changed to reflect the reduction in
workdays. Although the District denies it, its conduct, in
this regard, amounted to direct dealing with Reising. There is
no evidence that any attempt was made to involve EVEA, in any
way, in the process that led to the approval of the reduced
work vyear.

The CBA, which had been ratified by the parties on
April 1983, provided for a work year for returning unit members

of 179 days Addit

AL Y e

5

ionally, other terms and conditions of

[

employment, such as seniority credit, salary increments, were
covered by the same agreement. Although Reising®s memo of
August 25, 1983, to PFlora showed that a carbon copy was sent to
Dee Thomas, president of EVEA, there was no subsequent
reference mentioned in Reising's memo to Flora that Thomas on
behalf of EVEA, had guestioned the propriety of the action in
guestion and expressed EVEA's interest in being involved in
this process. Likewise, Flora's memo to Reising did not make
any reference to the CBA or EVEA's need to be involved or

informed about this action.
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Again in the summer of 1984, upon hearing a rumor that
Reising was going to request another reduction in her work
year, Caldwell, on behalf of EVEA, approached Reising in
anticipation of this action and requested that she pursue it
through the exclusive representative,

Instead of involving EVEA or allowing the organization to
proceed on her behalf, Reising herself again requested a
reduction of her 1984-85 work year to have child-rearing time
with her daughter. This time her request included a list of
six "stipulations®™ covering various terms and conditions of
employment which Reising scught as a condition for the leave
being approved. Though this memo showed that a copy was sent
to the EVEA, there was a statement in the memo to indicate that
the request was being sought through EVEA as the exclusive

representative acting on Reising's behalf. Alth

o

ugh Reising
again obtained the District board's approval of her request for

a 40 percent leave, i,e., reduction of the work year, she was

r
e}
h
luil
oy
0]

not able to obtain the additional terms sought as par
negotiated package.

After Reising rejected the terms and conditions which were
applicable to her leave, she sought the assistance of EVEA and
the District in resolving the work year problem during their
negotiations of items subject to the contract reopener

provision.

Failing to obtain a satisfactory resolution of her problem,

Reising then approached Flora who unilaterally advised her to
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work the same reduced work year during the 1984-85 school year
that the District had approved for the 1983-84 school year.
Again, there is no evidence that prior to making this decision,
Flora provided EVEA with notice or an opportunity to meet and
negotiate over this decision.

The District has offered no defense of its actions with
respect to the reduction of Reising's 1983-84 school year,
except to deny bypass of EVEA. 1Its characterization of the
change in the work year for the 1984-85 school year as
child-rearing leave is not convincing.

The work yearkof employees represented by EVEA is
specifically defined in Article 7.0 of the CBA. The only
exceptions are expressly set forth in the language itself.
(see p. 10, supra.) The stated exceptions do not refer to the
bilingual facilitator position. Nor does the language provide
for a *reduced work year® for any unit member,

The District’s limited leave policy that was referred to
when Relising's 1983-84 work year reduction was approved, does

not expressly provide for a reduced work year. Thus, the

w

District's action on August 26, 1983, approving such change,
must be viewed as a unilateral change of policy of general
application with respect to existing District policy and the
CBA. Additionally, such action was the result of direct

dealing between an individual bargaining unit employee and
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District administrative personnel. This action, as well as the
District board's subsequent approval, all occurred without
notice to EVEA nor an opportunity for EVEA to represent the
employee involved or the interest of the entire bargaining
unit. This action constitutes bypass of EVEA as the exclusive
representative and is a violation of the duty to meet and
negotiate with the exclusive representative as required by
sections 3543.3 and 3543.5(c).

The following year when the District board took action on
July 5, 1984, to grant Reising an "unpaid child-rearing leave,
.4 of 1984-85 school year,” this action was taken prior to any
formal notification by the District to EVEA that such action
was being contemplated. Additionally, it occurred despite
efforts by EVEA in June and early July 1984, with both Reising
and Flora, to be included in working out a resolution for
Reising that would also protect the integrity of the collective
bargaining process.

Flora's subsequent directive to Reising in September 1584

o

about working a reduced yvear for the 1984-85 school year was
not made known to EVEA until it was revealed during the unfair
practice hearing in this case. Flora admitted that this
decision was never reduced to writing, nor otherwise made

official by him because the matter remained on hold pending the

outcome of these proceedings. All these actions clearly
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fall within the ambit of the standard of proof established in

Walnut Valley Unified School District, supra. In his

July 17, 1984, memo to Reising, Flora acknowledged that
Reising's leave request was "relatively rare"™ and "may be

« « o Subject to review by EVEA." However, these statements
were all subsequent to formal action by the District board.
Flora's statement that the type of leave granted to Reising was
"relatively rare" is viewed as evidence that the District's
application of the child-rearing leave provision to Reising's
case was not encompassed by section 13,8 of the CBA,

Contrary to the District's contentions about its 1984
action, it is clear that the exchange of memoranda between
Reising and Flora in 1984 and their subsegquent discussions
concerning changes in her work year were a form of negotiations
over matters within the scope of representation. As an outcome
of this process, the pistrict's board unilaterally altered the
application of a leave provision of the CBA and reduced an
individual employee's work year from that established by an

agreement between the District

Y
[

{

express term of the collectiv
and EVEA., The District also proposed modifving other terms and
conditions of Reising's employment for the 1984-85 school

year. Reising's later rejection of the terms of employment
approved by the District with her leave/reduced work year

request does not moot the effect of the unlawful action,
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In J. I. Case Co. v. NLRB (1944) 321 u.s. 332, [88 L. EQ.

762] cited by PERB in San Francisco Community College District

(1979) PERB Decision No. 105, the United States Supreme Court
said:

The very purpose of providing by statute for
the collective agreement is to supersede the
terms of separate agreements of employees
with terms which reflect the strength and
bargaining power and serve the welfare of
the group. Its benefits and advantages are
open to every employee of the represented
unit, whatever the type or terms of his
pre—existing contract of employment.

In the Modesto City Schools (1983) PERB Decision No. 291,

the PERB found a direct offer to employees, without such offer
first being communicated to the exclusive representative, to be
a violation of the employer's obligation to bargain only with
the exclusive representative. Here, not only did the District
agree to terms of employment which were at variance with those
provided for in the collective agreement, it did so without
first providing the exclusive representative with an

A

opportunity to negotiate the matter. By such actions in bot

o

1983 and 1984, it is concluded that the District violated its

e

duty to bargain in good faith by bypassing the exclusive
representative and securing employment contracts with an
individual member of the bargaining unit with terms different
than those provided for by the collective bargaining

agreement. This conduct is a derogation of the duty imposed by

section 3543.3 and, thereby, violates section 3543.5(c).
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CONCLUSION

It is concluded that with respect to the allegations
contained in case numbers LA-CE-1827, paragraphs 2, 3(b), 3(c),
3(e), and 3(f), and LA-CE-2031, charging the District with
unlawful unilateral actions because of a failure to meet and
negotiate with EVEA in good faith prior to such actions, where
violations of section 3543.5(c) were found, this conduct
concurrently violated section 3543.5(a) and (b) of the Act.

San Francisco Community College District, supra.

With regard to case number LA-CE-2031, the Respondent's
motion to dismiss is denied. Charging Party's motion to amend
the pleadings to conform to evidence presented during the
hearing is granted,

REMEDY

Section 3541.5(c) authorizes the PERB to:

. « o iSsue a decision and order directing
an offending party to cease and desgsist from
the unfair practice and to take such
affirmative action, including but not
limited to the reinstatement of employees
with or without back pay, as will effectuate
the policies of this chapter.

In a unilateral change case, it has been the practice of
PERB to order the employer to cease and desist from its
unlawful action, to restore the status guo ante, and to require

the employer to make affected employees whole for monetary

losses incurred as a result of the emplover's unlawful

conduct. Rio Hondo Community College District (1983) PERB
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Decision No. 292. It is appropriate, therefore, to order the
District to cease and desist from such unlawful conduct as has
been found above.

The EVEA seeks an order restoring the status quo of
benefits improperly enhanced or reduced by the District, and to
pay to employees represented by EVEA who were obliged, as a
result of the District's unlawful actions, to work either
additional time beyond their regular workdays or increased
student instructional time, appropriate compensation for the

increased time. In Corning Union High School District (1984)

PERB Decision No. 399, a case in which PERB found that a school
district had unlawfully eliminated certain teachers’
preparation periods, PERB issued a remedial order which had two

alternative methods of compensating those employees who were

1
LA

i

s than had been agreed to. The

g
o

[

¢

required to work longer

Board ordered the District to com ate the affected employee

o]
)
o
[}

by giving them paid time off work "which comports with the

number of extra hours each employee actually worked."™ 1In the

0]

alternative, the Board ordered that if the district and the
employee organization were unable to agree on the manner in
which the time off would be granted, "the employees concerning
whom there is no agreement shall receive monetary compensation
commensurate with the extra hours worked."®

That precedent will be followed here with respect to the

District's unilateral actions in the fall of 1983 which
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resulted in increasing the amount of non-classroom preparation
required of teachers affected by (1) the reduction in
instructional aide time beyond what it was during the preceding
school year or (2) an increase in student instructional time on
student minimum days in mid-November 1983 beyond the increase
negotiated with the exclusive representative.

It is recognized that for this part of the order, the
evidence is incomplete about the actual amount of preparation
time worked by each affected teacher after both unilateral
changes. Only teachers who reduced their preparation effort
could have avoided lengthening their workday. There is no
credible evidence that any teacher chose this path.

Despite this lack of concrete proof, the make-whole remedy
is appropriate.

It is possible that specific teachers might have reduced
their preparation time during the fall 1983 time when their
assigned aide time was either reduced or eliminated completely
and again during the week of November 14, 1983, on the
minimum days in question; and as a result, did not have a
longer working day or week. If the parties cannot, by their
own efforts, agree on amounts of money or compensatory time
due, the question of each teacher's entitlement is left to a
compliance proceeding. The order, therefore, establishes that

teachers who did work longer days as a result of the subject
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unilateral changes are entitled to additional compensation or
paid time off.l%

It is also appropriate to order the District to rescind the
practice that modified the compensation of certain bargaining
unit members from an hourly rate to a per diem rate for work
performed during the summer of 1983; and to compensate any
affected employees for monetary losses suffered as a result of
this unilateral change., All payments shall include 10 percent
per annum interest,

A more difficult problem concerns the fashioning of a
remedy regarding the learning specialist program. It is
recognized that the individuals employed in these positions
during the 1983-84 and 1984-85 school year may have already
received the annual $1500 stipend for both school years in
guestion. To order a complete Kestofation of the status quo
ante as to compensation already received could impose a severe
hardship on the affected employees by reguiring that any
stipends received be repaid to the District.

In recognition of this circumstance, it is therefore

appropriate to order the District to cease and desist from

l4pprB has issued similar orders in other unilateral
change cases, in which the entitlement of various individuals
to monetary compensation was uncertain. Oakland Unified School
District (1980} PERB Decision No. 126, aff’'d, Oakland Unified
School District v, PERB, 120 cal.App.3d 1007 (1981) and Lincoln
Unified School District (1984), PERB Decision No. 465.
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further implementation of this program, including further
payment of a stipend to any incumbents in learning specialists
positions; and upon request from the EVEA, meet and negotiate
in good faith over the negotiable aspects of the learning
specialist program until agreement is reached or the statutory
impasse procedure is exhausted before reinstituting this
program. An agreement, if reached, can address the issue of
stipends paid for the 1983-84 and 1984-85 school years.
Additionally, it is appropriate to order the District, upon
the request of EVEA, to restore the work year of the bilingual
facilitator to that prevailing for unit members at the time of
unlawful changes in the 1983-84 or 1984-85 school years.
Finally, it is appropriate that the District should be
required to post a notice incorporating the terms of this order
attached as an appendix hereto. The notice should be
subscribed by an authorized agent of the Lake Elsinore School

District, indicating that the District will comply with the

terms of this order. The notice shall not be reduced in size.

]

Posting of such notice will provide employees with ar

e

additional statement that the District has acted in an unlawful
mannetr, and is being reguired to cease and desist from such
activity. It effectuates the purposes of the EERA that
employees be informed of the resolution of the controversy and

the District's readiness to comply with the ordered remedy.
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See Placerville Union School District (9/18/78) PERB Decision

No. 69; Pandol and Sons v. Agricultural Labor Relations Board

(1979) 98 Cal.App.3d 580, 587; NLRB v. Express Publishing Co,

(1941) 312 U.S. 426 [8 LRRM 415].

PROPOSED ORDER

Upon the foregoing findings of fact, conclusions of law,
the entire record in this case, and purusant to section
3541.5(c) of the Educational Employment Relations Act, it is
hereby ordered that the Lake Elsinore School District, its
Board of Trustees, Superintendent and its agents shall:

A, CEASE AND DESIST FROM:

1. Failing and refusing to meet and negotiate in
good faith with the Elsinore Valley Education Association
concerning: (1) the length of the teachers' instructional day

and workday and the effects of any increase in the same on

Q

i

non-class preparation time; (2) changes in the rate ¢f pay to

unit members for summer work performed; (3) implementation of
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the learning specialist program, including the amou

e

i

[«

~
o

at r an

D

i i H H nanges i cLne cer ui i a WOILK e
stipend paid; and (4) changes in the certif d work ye
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other terms and conditions of employment within the scope of
representation.

2. Denying to the Elsinore Valley Education
Association, CTA/NEA, rights guaranteed by the Educational
Employment Relations Act, including the right to represent its

members,
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3. Interfering with employees in the exercise of
rights guaranteed by the Educational Employment Relations Act,
including the right to be represented by their chosen
representative,

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
EFFECTUATE THE POLICIES OF THE EDUCATIONAL EMPLOYMENT RELATIONS
ACT:

1. Upon request, meet with and negotiate with the
exclusive representative regarding changing the length of the
unit members' instructional day and the effects, if any, of
such change on non-class preparation time.

2. Restore the pistrict's past practice of
compensating bargaining unit members at hourly rates of pay for
summer work and compensate any affected employees for monetary

losses suffered as a result of the unilateral change in the

frod

summer of 1983. All payments shall include 10 percent per
annum interest, Upon request, negotiate in good faith with the
Asgsociation on the matter. However, the status quo ante shall
not be restored if, subsequent to the District's actions the
parties have, on their own, reached agreement or negotiated
through completion of the impasse procedure concerning the rate
of summer pay.

3. Upon request, meet and negotiate with the
Association concerning the negotiable aspects of the learning

specialists program, including the amount of annual stipend to

be paid.
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4, Upon reguest of the Association, reinstate the
work year of the bilingual facilitator and other terms and
conditions of employment to that of unit members at the time of
unlawful changes in either 1983 or 1984; and negotiate in good
faith with the Association before changing any aspect of the
employee's work year or other terms and conditions of
employment.,

5. Grant to each teacher who worked extra time as a
result of the reduction in classroom instructional aide time
during the fall 1983 or the unilateral increase in the length
of the instructional day in November 1983, the amount of time
off which corresponds to the number of extra hours worked as a
result of the changes described above. Should the parties fail
to reach a satisfactory accord as to the manner in which such
time off will be granted or if an individual is no longer in
the pistrictis employ, then such employees will be granted
monetary compensation commensurate with the additional hours
worked., However, if subsequent to the District's unlawful
actions, the parties have, on their own initiative, reached
agreement or negotiated through the completion of the statutory
impasse procedure concerning the length of the instructional
day, the workday and the effects of changes in either on
non-class preparation time, then liability for compensatory
time off or back pay shall terminate at that point. Any

monetary payment shall include interest at the rate of ten (10)

percent per annum,
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6, Within ten (10) workdays of service of a final
decision in this matter, post at all school sites and all other
work locations where notices to certificated employees are
customarily placed, copies of the notice attached hereto as an
appendix, The notice must be signed by an authorized agent of
the District indicating that the District will comply with the
terms of this order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that this notice is not reduced in
size, altered, defaced or covered by any material

7. Upon issuance of a final decision, make written
notification of the actions taken to comply with the Order to
the Los Angeles Regional Director of the Public Employment

Relations Board in accordance with his instructions.
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Pursuant to Californi
part III, section 32305, this Proposed Decision and Order shall
become final on August 13, 1985, unless a party files a timely
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statement of exceptions. In accordance with the rules,
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adge Ccitacion O
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statement of exceptions should identify by

e

exhibit number the portions of the record relied upon for such
exceptions., See California Administrative Code, title 8,

part III, section 32300. Such statement of exceptions and
supporting brief must be actually received by the Public

Employment Relations Board itself at the headquarters office in

Sacramento before the close of business {5:00 p.m.)
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on August 13, 198%, or sent by telegraph or certified United
States mail, postmarked not later than the last day for filing
in order to be timely filed. See California Administrative
Code, title 8, part III, section 32135. Any statement of
exceptions and supporting brief must be served concurrently
with its filing upon each party to this proceeding. Proof of
service shall be filed with the Board itself. See California

Administrative Code, title 8, part III, section 32300 and 32305,

Dated: July 24, 1985
W. JEAN THOMAS

Administrative Law Judge
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